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Multiple states have now passed or are considering legislation to remove agricultural worker
exemptions from overtime laws. California was the first to adopt these rules with the
Agricultural Workers’ Assembly Bill (AB-1066) which passed in 2016. Since then, New York,
Washington, Oregon, and Colorado have passed similar legislation, and the issue is gaining
traction in many other states. Farm workers and the agricultural operations employing them have
been historically exempt from overtime laws due to their exclusion from the 1938 Fair Labor
Standards Act. At the federal level, employees of agricultural operations remain uncovered by
overtime standards, but growing numbers of industry stakeholders and activists have argued that
the overtime exemptions for agricultural workers should be removed, driving recent state
legislation changes.

Despite the increasing prevalence of these laws, no work has documented their impacts.
Given that these laws are relatively new — the California legislation involves a gradual phase-in
first implemented in 2019 — causally estimating effects ex-post remains an empirical challenge
due to data limitations and availability as well as separating labor market outcomes from effects
from the COVID-19 pandemic. However, a thorough characterization of the industry regarding
hours worked and wages can shed light on likely impacts a priori. Here we summarize and
compare state policies relating to overtime for agricultural workers, including differences in
overtime hours thresholds, phase-in schedules, and exemptions. Next we summarize available
information on the hours and wages of U.S. crop workers across the US. We conclude with a
discussion, rooted in economic theory, of the potential impacts of agricultural overtime laws for
employers and employees.

Our aim is to provide up-to-date information on recent state policy changes that are likely

to have impacts across the agricultural system, and to demonstrate their potential implications for



workers and employers. We find that in the 10 years prior to the first state implementation of
these laws, the majority (57%) of agricultural workers worked more than 40 hours per week —
the standard threshold for overtime pay outside of agriculture. This varies geographically — the
largest concentration of overtime and highest weekly hours of work occur on the West and East
coasts — across worker characteristics — males and undocumented workers work longer hours and
are more likely to work overtime, compared with females and those with work authorization,
respectively. Our findings suggest that overtime laws will impact males more than females and
undocumented workers more than those with legal work authorization. We conclude that recent
overtime rules for agricultural workers will have sizable impacts for employees and employers
that will be amplified by rising wages. The magnitude and direction of effects depend on the
availability of qualified workers and employer response.
Overtime Laws for Agricultural Workers

At the federal level, the Fair Labor Standards Act (FLSA) sets requirements related to
minimum wages, overtime pay, recordkeeping, and youth employment. Since the inception of
the FLSA in 1938, overtime pay has been set at 1.5 times the regular rate of pay after working 40
hours in one workweek. States are permitted to set their own rules that are more stringent in
these terms of employment, but requirements in the FLSA must be met as a minimum. States can
also opt to cover federally exempt employees and industries in their wage and hours laws, but
cannot exempt workers who are covered under the FLSA. Several types of workers and
industries are exempt from aspects of the FLSA, including salaried workers, learned
professionals, commissioned sales employees in the retail or service sector (e.g., servers), and

certain agricultural employees (SHRM, 2019).



Under the FLSA, all agricultural employees are exempt from overtime pay regulations
and some workers are additionally exempt from minimum wage regulations (see US DOL 2020
for information on minimum wage exemptions). Several states either don’t have their own
overtime or minimum wage provisions or have provisions that are less stringent than the FLSA.
By default, these states exempt agricultural workers from overtime pay and exempt some
agricultural workers from their minimum wage laws (Nagele-Piazza, 2017). Most states,
however, have their own overtime and minimum wage regulations that are more stringent than
the FLSA. For example, many states have minimum wages above the federal level or mandate
daily, in addition to weekly, overtime pay. However few states have removed federal overtime
exemptions for agricultural workers, but this has been changing in recent years.

Since 2016, five states have passed legislation extending overtime to agricultural
employees. California was the first to officially pass such legislation with AB-1066. Prior to the
legislation, all California farmworkers were subject to overtime pay (equal to 1.5 times regular
pay) after 10 hours in one day or 60 in one week and to the state’s standard minimum wage laws
(Martin 2020). AB-1066 mandated a gradual phase-in of new overtime hours for all agricultural
employers in the state. Table 1 shows this phase-in schedule as mandated for employers of
different sizes. The schedule annually lowers the daily and weekly overtime threshold by 0.5 and
5 hours, respectively, until reaching the standard for other industries of 8 hours per day and 40
hours per week. Employers with more than 25 employees are required to pay 1.5 times regular
pay after the standard 8 hours per day or 40 hours per week beginning in 2022, whereas
employers with 25 or fewer employees will reach this new standard in 2025 (California State

Legislature 2016).



New York and Washington were the next states to enact new overtime hours thresholds
for agricultural workers in 2019 and 2021, respectively. New York’s Farm Laborers Fair
Practices Act mandated overtime pay for all farm workers after 60 hours per week and
established a wage board responsible for determining future changes to the overtime hours
threshold (NY DOL 2020). Washington State’s SB 5172 mandates a phase-in of new overtime
hour thresholds for agricultural employees at a faster pace than implemented in California
(Washington State Legislature 2021). The legislation requires all agricultural employers to
provide overtime pay for weekly hours exceeding 55 hours in 2022, 48 hours in 2023, and 40
hours in 2024.

Oregon and Colorado have more recently followed suit. Like California’s legislation,
Oregon’s HB 4002, passed in 2022, implemented a gradual phase-in of overtime hours (Oregon
State Legislature 2022). The legislation requires all agricultural employers to provide overtime
pay for weekly hours exceeding 55 hours in 2023 and 2024, 48 hours in 2025 and 2026, and 40
hours beginning in 2027. Colorado’s SB21-07 also implemented a gradual phase-in of overtime
hours, with differences based on employer type, and with additional provisions for worker
coverage under minimum wage laws (Colorado General Assembly 2021).

Table 2 shows the phase in schedule for overtime requirements for Colorado agricultural
employers. The Colorado rulemaking specifies different overtime thresholds for seasonal and
non-seasonal agricultural employers, with the lowest overtime threshold set at 48 hours per
week. These thresholds are distinct from those set by other states in recent years, but there are
precedents in states with longer-standing overtime rules in agriculture. For example, agricultural

employers in Hawaii can select any 20 weeks out of the year during to compensate workers for



overtime hours exceeding 48 hours per week and are required to pay overtime for hours
exceeding 40 hours per week the remainder of the year.

These recent state legislations will impact agricultural operations with employees
working above the new overtime thresholds, ranging from 40 to 60 hours per week. Agricultural
employers paying workers at or near the current minimum wage rate will also be impacted by
concurrent minimum wage hikes, magnifying effects from the new overtime standards.
Understanding these effects is important as similar legislation is begin considered in other states
and at the federal level. For example, a 2021 legislative document in Maine (LD 1022) proposed
to remove overtime and minimum wage exemptions for agricultural workers in the state (Maine
Legislature 2021). At the federal level, the Fairness for Farm Workers Act would remove
overtime exemptions for agricultural workers nationally (HR6230). Even states like Maryland,
Minnesota, and Hawaii that have historically covered agricultural workers under overtime laws,
but to a lesser extent than other workers, might be impacted by future changes to such laws. In
the remainder of the paper, we discuss potential implications of agricultural overtime

legislations.

Documenting Potential Impacts of Overtime Laws

The impact of these laws on agricultural employees and employers will depend on
multiple factors. These laws will have no effect if agricultural workers are not currently and will
never be working above overtime hours thresholds. Given that this is not the case, the effect of
these laws will depend on how employers respond, which we can consider in two extremes to
bound the potential impacts.

At one extreme, employers could take actions so that all employees work below the

overtime hours threshold. In this case, current workers would take a pay cut and work fewer



hours. Possible mechanisms to accomplish this include adopting labor-saving technology,
reducing overall production or production of labor-intensive crops, relocating to other states or
countries, or hiring more workers (Martin 2017). Employers would incur some fixed costs or
face lower revenues from taking these actions, but generally report that this will be how they
respond. For example, in a 2016 survey conducted by the Western Growers Association, 80
percent of agricultural operations reported that they would scale back hours to align with the new
overtime thresholds (Lunde 2016). Despite these claims, the ability of employers to take these
actions is limited by institutional constraints. For example, employers are unlikely to accomplish
this by hiring additional workers as this would necessitate availability of qualified workers
willing to fill these jobs despite ongoing, nationwide, industry labor shortages (Gunders 2012;
Richards 2018; Rosenblatt 2021).

At another extreme, employers could make no changes to their operation and maintain
their current workforce size and hours. In this case, workers would earn more money while
employers would face higher payroll costs. While we cannot perfectly predict how employers
will respond to these laws, we can use these two extremes to bound the likely effects. To do so,
we present evidence on the hours and wages of crop workers prior to the implementation of

overtime laws using data from the National Agricultural Workers Survey (NAWS).

Data — the National Agricultural Workers Survey

The NAWS is a repeated cross-sectional survey administered to a nationally
representative sample of hired US crop workers at their place of work. Data from the NAWS are
available through 2018 and include detailed information on each workers’ current employment.
The NAWS data are representative in two-year increments and for 5 multi-state regions and

California. Relevant to the topic at hand, the main limitations to the NAWS are that the sample is



restricted to crop workers (i.e., workers employed in animal agriculture are omitted), workers are
only asked to report the number of hours they worked for the most recent pay period, and due to
the sampling methodology, it cannot be used to study within-year seasonality in outcomes or
outcomes at a refined geographical level. As such, we present summary statistics in two-year

increments and for each of the six NAWS regions where appropriate.

Trends in Hours Worked by US Crop Workers

Figure 1 shows trends in mean hours worked by all US crop workers in recent years. The
average crop worker was working 42 hours per week from 1999-2002, this increased until
peaking at 46 hours per week in 2007/2008 and has since remained stable at around 45 hours per
week. Figure 1 also shows trends in mean hours worked for crop workers working above or
below the standard overtime threshold of 40 hours per week. Mean hours worked by workers
below the threshold peaked in 2009/2010 at 35 hours per week and is currently near 34 hours per
week. Mean hours worked by workers above the threshold have remained stable over this period,
near 53 hours per week. Finally, figure 1 shows trends in the proportion of workers working
more than 40 hours per week — this peaked in 2007/2008 with 64% of workers reporting working
more than 40 hours per week. Most recently, approximately 60% of workers reported weekly
hours above this standard overtime threshold.

Because attributes of the agricultural sector vary both over time and by region, another
important consideration is whether workers in some locations work more hours. Figure 2 shows
the percentage of workers working more than 40 hours per week in each of the six NAWS
regions from 2009 through 2018. In these years, the Midwest region has the fewest workers
working more than 40 hours per week (46%), followed by the Southeast (48%). California has

the largest proportion of workers working more than 40 hours per week (65%), followed by the



Northwest (59%). Figure 2 suggests some spatial heterogeneity in the prevalence of working
more than 40 hours per week — workers in the West are most likely to be working these hours,
followed by workers in the east, and workers in more central states are least likely. These
patterns are similar when examining spatial variation in mean hours worked by NAWS region
(Figure 3) — weekly mean hours worked are highest in the Southwest (46), followed by
California (45) and the Northwest (45) and lowest in the Midwest (42), followed by the
Southeast (43) and East (45).

Finally, hours of work vary across worker demographics. The most recent NAWS data
(from 2017/2018) indicate that female workers are less likely to work more than 40 hours per
week than males — 49% of female farm workers and 64% of male farm workers work above this
threshold. Female workers also work, on average, fewer hours per week (41) than males (47).
Hours of work also varies across citizenship status. Workers who self-report as undocumented
are more likely to work more than 40 hours a week (62%) compared with workers with work
authorization (52%), although workers in both groups report the same mean hours of work per
week (45). Differences across such demographic characteristics are important in understanding
the distributional impacts of overtime policies. These data suggest that males will be more
impacted than females and undocumented workers will be more impacted than those with legal

work authorization.

Wages of US Crop Workers

Wages are also an important determinant of the impacts of overtime legislation. One
consideration is that some employers may already be compensating workers for overtime hours
to remain competitive. Evidence from the NAWS suggests that prior to overtime legislations,

workers were paid a small premium for working overtime. Table 3 shows results from estimating



a Mincerian Wage equation to calculate percentage difference in hourly wages for workers who
work more than 40 hours per week compared with those working less. This regression approach
enables us to control for a multitude of worker characteristics that might be correlated with
wages and the likelihood of working longer hours. Using data from the 2009-2018 NAWS, we
regress the logged hourly wages of a worker on an indicator variable equal to one if they report
working more than 40 hours per week in their most recent work week, and include control
variables for years of education, years of experience in farm work, gender, immigration status,
type of task they are performing, and region by year fixed effects.

Results in column 1 of Table 3 indicate that working more than 40 hours per week was
associated a 2 percent (or approximately $0.20) higher hourly wage rate for the average worker.
Results in column 2 suggest that only U.S. citizens were receiving this overtime premium —
citizens working more than 40 hours per week had hourly wages 5 percent (or approximately
$0.50) higher than citizens working below this threshold, whereas there was no statistically
significant overtime premium for workers with green cards, other work authorization, and
undocumented workers. Results in column 3 suggest that the overtime premium was similar for
males and females — associated with 2 percent higher hourly wages. Finally, results in column 4
highlight geographical differences in the prevalence of overtime premiums — there is evidence of
an overtime premium for workers in the Midwest and Northwest regions, but not for workers in
other parts of the country. Overtime legislation typically requires that employers pay workers 1.5
times their normal pay rate for hours worked above the overtime threshold. Our estimated
premiums for work hours above the typical 40-hour threshold are low relative to what they
would be if all workers were subject to overtime pay but suggest that some workers are being

compensated for overtime hours.



Current wage rates and differences in wage rates are critical determinants of the impacts
of mandating overtime pay for all crop workers. According to the most recent NAWS data, from
the 2017/2018 cycle, the mean hourly wage of agricultural workers is $12.31 per hour. This
wage is lower for females ($11.86) than for males ($12.51), and lower for undocumented
workers ($12.01) than for those with work authorization ($12.49). Table 3 also demonstrates
geographical variation in wages — workers in Northwest region typically have the highest hourly
wages, followed by California, the Midwest, Southwest, East, and Southeast. This holds true in
the most recent NAWS data which suggest workers in the Northwest have the highest hourly
wages ($13.20), followed by California ($12.90), and workers in the Southeast have the lowest

wages ($10.40).

Discussion and Conclusion
Taken as a whole, our analysis of hours and wages suggests that many agricultural

employers and employees will be impacted by new overtime legislations. From 2009 to 2018,
57% of US crop workers reported working more than 40 hours per week and mean hours ranged
from 41 to 46 hours per week. Data suggest that employers were paying some, but not all,
workers a premium for working more than 40 hours a week over this period. Premiums for
overtime work were concentrated among U.S. citizen workers and those working in the Midwest
and Northwest regions, suggesting that these workers will be less impacted by new legislations.
The impacts of these legislations for the agricultural sector as a whole depend on starting
employment conditions, future availability of technologies and workers, and employer responses.
We quantify these effects using back of the envelope calculations that combine information on
mean hours (e.g., the average worker in the most recent NAWS worked roughly 45 hours per
week) and wages ($12.31 per hour in the most recent survey round) to estimate potential income

effects. Evaluating these data at the two extremes discussed above, we estimate that a policy that



mandates overtime pay after 40 hours a week could lead to changes in weekly income for the
average worker ranging from a $60 decrease to a $30 increase. For workers currently working
more than 40 hours per week, we estimate that such a policy would lead to changes in weekly
earnings ranging from a $160 decrease to a $80 increase. These effects differ by geographic area
— for example in California impacts for workers could range from a weekly income loss of $168
to a gain of $84, whereas in the East impacts could range from a weekly income loss of $134 to a
gain of $67. Effects also vary by worker demographics. Potential effects for females who are
currently working more than 40 hours per week range from a weekly loss of $131 to a gain of
$65; effects for males range from a loss of $175 to a gain of $87; effects for undocumented
workers range from a loss of $144 to a gain of 72; effects for work-authorized workers range
from a loss of $175 to a gain of $86. However, average effects within these groups are also
dependent on the proportion of workers who are currently working above the hourly threshold,
as well as the overtime threshold set by the legislation.

While our estimated effects for workers include the possibility of increases in income, all
of these scenarios will lead to increased production costs for employers in the short run.
Employers are likely to reduce worker hours by hiring more workers, investing in labor-saving
technologies, or making other changes to their business that reduce labor needs, but are also
likely to be paying some workers a premium for working overtime. Given the declining
availability of domestic workers, many employers will only be able to supplement their
workforce by hiring workers on the H-2A visa (the U.S. visa for temporary agricultural workers).
This program imposes additional costs on employers including higher hourly wages set by the
state-level adverse effect wage rate, and costs associated with worker housing, travel, and

program fees.



Other employer responses, including mechanizing, shifting production to less labor-
intensive crops, relocating, or reducing overall production will either increase costs or reduce
revenues in the short run as employers invest in new physical capital or reduce production. In
sum, in the short run, overtime policies have the potential to either increase or decrease income
for crop workers but are almost certain to increase costs for employers. In the long run impacts
for employers are less clear. Investments in new technologies are likely to reduce variable
production costs, and eventually increases in production costs, for example from hiring more H-
2A or compensating workers for overtime, are likely to be passed through to retailers and
consumers. Thorough, ex post, analyses of both the short and long run the impacts of these
legislations for employees and employers is warranted as data become available. Understanding
the impacts of these overtime legislation is pivotal to the growing number of states considering

such policies.



Tables and Figures

Table 1: California Agricultural Overtime Change Schedule

Effective date for employers with Effective date for employers with Overtime pay required after (hours
26 or more employees 25 or fewer employees per day/hours per week)

Jan. 12019 Jan. 12022 9.5/55

Jan. 12020 Jan. 12023 9/50

Jan. 12021 Jan. 12024 8.5/45

Jan. 12022 Jan. 12025 8/40

Notes: Table adapted from the California Labor Commissioner’s Office FAQs on Minimum Wage and Overtime for
Agricultural Workers. Retrieved from: https://www.dir.ca.gov/dlse/fag_minimumwage.htm and

https://www.dir.ca.gov/dlse/Overtime-for-Agricultural-Workers.html

Table 2: Colorado Overtime Requirements Change Schedule

Overtime pay required after (hours per week)

Additional pay required
based on hours worked per

day
Effective Date (a) Highly (b) Non-Highly (Ecrzqslrga:alrs
Seasonal Seasonal ploy All agricultural employers
Employers Employers (Seasonal or
Not)
Employees will receive a
11/1/2022 60 hours 30-minute paid break for
each 4-hour period after
working 12 hours;
For a workday with more
1/1/2024 56 hours for U 54 hours 56 hours than 15 hours of work, the
P employee will receive an
to 22 peak additional lump-sum
weeks; 48 No separate rule | nayment equal to one hour
1/1/2025 hours otherwise 48 hours for small of the Colorado minimum
employers, wage.
apply (a) or (b)

Notes: Table adapted from the Colorado Department of Labor and Employment, Division of Labor Standards and
Statistics COMPS order 38. A “highly seasonal agricultural employer” is defined as “an agricultural employer that,
in any up to 22-workweek period (or any two or three periods , of at least four workweeks each, totaling up to 22
weeks) in the prior calendar year, had at least twice as many employees as the rest of the year, and provides the
following to those it would pay weekly overtime after 56 rather than 48 hours in peak weeks.” Retrieved from:
https://cdle.colorado.gov/sites/cdle/files/7%20CCR%201103-

1%20COMPS%200rder%20ADOPTED%20%28Clean%29.pdf



https://www.dir.ca.gov/dlse/faq_minimumwage.htm
https://www.dir.ca.gov/dlse/Overtime-for-Agricultural-Workers.html
https://cdle.colorado.gov/sites/cdle/files/7%20CCR%201103-1%20COMPS%20Order%20ADOPTED%20%28Clean%29.pdf
https://cdle.colorado.gov/sites/cdle/files/7%20CCR%201103-1%20COMPS%20Order%20ADOPTED%20%28Clean%29.pdf

Table 3. Differences in Wages Based on Hours of Work in the NAWS, 2009-2018

o 1) 2 3) 4)
Outcome Variable: Mean overtime Premium by Premium by Premium by
In(hourly wage) . L X
premium immigration status gender region
Worked more than 0.02"
40 hours (OT) (0.00)
. 0.05%**
Citizen x OT (0.01)
Green Card/Other 0.01
Authorization x OT (0.01)
0.00
Undocumented x OT (0.01)
0.02***
Male x OT (0.00)
0.02**
Female x OT (0.01)
-0.01
Eastx OT (0.01)
-0.01
Southeast x OT (0.01)
. 0.09***
Midwest x OT (0.01)
0.01
Southwest x OT (0.01)
0.02**
Northwest x OT (0.01)
. . 0.01
California x OT (0.01)
N 18214 18214 18214 18214
Adj. R? 0.28 0.28 0.28 0.28

Notes: Table shows results from estimating a Mincerian wage equation using data from the 2009-2018 NAWS. The

outcome variable in each regression is the log of reported hourly wages, however our results are qualitatively similar
if we instead use (imputed) hourly wages from reported earnings in the prior pay period divided by reported hours in
the prior pay period. All regressions include the following controls variables: years of education, years of experience

in farm work, an indicator variable for gender, an indicator variable for immigration status (Citizen, Green Card
Holder or Other Work Authorization, and Undocumented), an indicator variable for their task (pre-harvest, harvest,
post-harvest, semi-skilled, supervisor, and other), and region by year fixed effects. Column 1 includes an indicator
variable for whether the worker reported working more than 40 hours in the previous work week, column 2 includes
this variable interacted with immigration status, column 3 includes this variable interacted with gender, and column
4 includes this variable interacted with region. Regressions are estimated by the authors and are weighted using

NAWS sampling weights. Table A.1 in the Appendix lists states included in each NAWS region.



Figure 1. Mean Weekly Hours and Proportion Above 40 Hour Overtime Threshold
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Notes: Figure shows data on mean weekly hours of work for hired US agricultural workers as reported by all crop
workers in the NAWS (dashed blue line), workers who report working more than 40 hours per week only (dashed
green line), workers who report working 40 or fewer hours per week only (dashed yellow line), and the proportion
of workers who report working more than 40 hours per week (solid red line). Statistics are estimated by the authors
and are weighted using NAWS sampling weights and are shown as averages within each NAWS cycle (every two
fiscal years). The NAWS information on weekly hours of work come from question D4 which asks workers for the
number of hours they worked at their current farm job in the previous week.

Figure 2. Percent of Workers Working More than 40 Hours per Week, by NAWS Region

’ . Percent Working
More than 40 hrs/wk
by NAWS Region

[ 45.7, Midwest

[ 47.5, Southeast
M 53.9, East

M 55, Southwest

M 59.4, Northwest
W 64.9, California



Notes: Figure shows the percentage of workers in the 2009-2018 NAWS who report working more than 40 hours
per week in the reference week. Percentages are estimated by the authors and are weighted using NAWS sampling
weights and are estimated within each of the six NAWS sampling regions. Lighter shades correspond with a smaller
percentage of workers working more than 40 hours per week and darker shades correspond with a larger percentage.

Table A.1 in the Appendix lists states included in each NAWS region.

Figure 3. Mean Weekly Hours, by NAWS Region
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Notes: Figure shows the mean weekly hours worked of all workers in the 2009-2018 NAWS. Percentages are
estimated by the authors and are weighted using NAWS sampling weights and are estimated within each of the six
NAWS sampling regions. Lighter shades correspond with smaller mean weekly hours within the region and darker
shades correspond with higher hours Table A.1 in the Appendix lists states included in each NAWS region.
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Table A.1 NAWS Regions and States

NAWS Region States within region

East Connecticut, Maine, Massachusetts, New
Hampshire, New York, Rhode Island, Vermont,
Delaware, Maryland, New Jersey, Pennsylvania,
North Carolina, Virginia, Kentucky, Tennessee,
West Virginia

Southeast Alabama, Georgia, South Carolina, Florida,
Arkansas, Louisiana, Mississippi

Midwest Michigan, Minnesota, Wisconsin, Illinois,
Indiana, Ohio, Kansas, Nebraska, North Dakota,
South Dakota

Southwest Oklahoma, Texas, Arizona, New Mexico

Northwest Idaho, Montana, Wyoming, Oregon, Washington,

California

Colorado, Nevada
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